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gusting details." Cooley, Principles of Constitutional Law, 320. 
See Wigmore on Evidence, Section 1834. 

This constitutional provision so often found in no wise is appli- 
cable in civil suits, and for this reason the New York Code of Civil 
Procedure enacts that in all cases of divorce for certain enumerated 
grounds, "the court may in its discretion exclude all persons not 
directly interested except jurors, witnesses, and officers of the 
court," and this appears to be a most salutary provision. 

Abbott's Trial Brief for Criminal Cases, (N. Y.) lays down the 
following : "The exclusion ... of all persons other than those 
interested in the case, where, from the character of the charge and 
nature of the evidence, public morality would be injuriously affected, 
does not violate the right to a public trial ;" but as we have seen, it 
is extremely doubtful whether this proposition can be maintained on 
grounds of logic or authority. It is stated too broadly. The 
better opinion seems to be the one shared in by Judge Cooley and 
Professor Wigmore to the effect that the sound discretion of the 
court should control as to what spectators should be present, but 
that the power should not and does not extend to a wholesale exclu- 
sion of persons not directly interested. The presence of persons of 
mature years and whose moral standards are not notably deficient, 
exercises a wholesome effect upon the conduct of a trial, and to dis- 
pense with general publicity in trials involving criminal offenses 
would neither be expedient nor consonant with those principles of 
liberty which permeate the whole fabric of our jurisprudence. 

AMOUNT OF RECOVERY FOR UNLAWFUL DISCHARGE. 

In a recent Louisiana case, Thurmond v. Skannal, reported in 42 
So. 577, the plaintiff sued to recover the full amount of his stipu- 
lated salary from the time of his unlawful discharge to the natural 
end of his term of service. The action was brought before the term 
was up, but the court held that he was entitled to the agreed salary 
in full for the unexpired portion of his contract. 

The question involved is not a new one and many decisions are 
to be found as to the amount of recovery which seems to vary with 
the nature of the action brought. An employee wrongfully dis- 
charged is given a choice of three remedies; (1) He may 
treat the contract as rescinded and sue on a quantum meruit for the 
value of the services rendered, or (2) he may sue for breach of 
contract and recover his probable damages, or (3) he may wait until 
the end of the term and sue for actual damages sustained. Colburn 
v. Woodworth, 31 Barb. 381. 

A leading case on this subject is that of Howard v. Daly, 61 
N. Y. 362. Here a valid contract of employment was entered into, 
and plaintiff was not allowed to begin his actual service ; but this 
fact does not affect the ruling in the principal case where the ser- 
vice had already been entered upon. The court, in an opinion by 
Dwight, C, says that it is important to decide whether the plaintiff 
sues for wages on the basis of a constructive service, or for mere 
damages. An actual performance will undoubtedly entitle the 
plaintiff to her stipulated salary, but here there has been no per- 
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formance of the contract. Disapproving the doctrine of a con- 
structive service, (Gandell v. Pontigny, 4 Campb. 375), the court 
says that a suit for wages as such is not maintainable, and damages 
for breach of contract only may be recovered. 7 Ad. & Ell. 544. 
Prima facie, the amount of this recovery is the agreed salary. But 
the plaintiff must make some reasonable effort to mitigate the dam- 
ages which the defendant must pay by using reasonable diligence 
in seeking some other similar employment. This rule is based upon 
public policy, and tends to prevent a discharged employee from liv- 
ing in idleness while drawing a salary. 

Conceding the general rule to be true, that the party aggrieved 
by a breach of any contract should make every effort to mitigate 
his damages, it would seem to be only fair that a discharged em- 
ployee should seek other similar work. And so it has been held 
by the authorities that the defendant may show that the plaintiff has 
obtained other employment or might have, with reasonable effort, 
secured similar employment. Troy Fertilizer Co. v. Logan, 96 Ala. 
619 ; Howson v. Mestayer, 14 Daly 83. It is true that some cases 
lay down the rule of liability approved of in the principal case, but 
on principle and sound policy, this rule should be taken, at the most, 
as a prima facie measure of recovery. Heim v. Wolf, 1 E. O. S. 
(N. Y.) 70; King v. Star en, 44 Pa. 99; Jones v. Jones, 2 Swan 
(Tenn.) 605. In all fairness, however, the defendant should be 
required to assume the burden of proof in an attempt of this nature 
to decrease his liability. Van Winkle v. Satterfield, 58 Ark. 617; 
Horn v. Western Land Association, 22 Minn. 233; Emery v. 
Steckel, 126 Pa. 171 ; Barker v. Knickerbocker Ins. Co., 24 Wis. 
630 ; Owen v. Union Match Co., 48 Mich. 348 ; Williams v. Ander- 
son, 9 Minn. 50; Cumberland & P. R. Co. v. Slack, 45 Md. 161. 

In considering the law on this subject in Louisiana, Art. 2720 
of the code of that state must be taken into account. This section 
provides that the discharge of an employee under these circum- 
stances vests in him at once all his unearned salary; and the fact 
that he has secured other employment makes no difference. Sh'er- 
burn v. Orleans Cotton Press, 15 La. 360. Thus by means of this 
statute and decision, the very evil and injustice, which other courts 
have prevented by allowing mitigating defenses, is fostered and 
encouraged. In such cases the law only aims at compensation, and 
such defenses tend to obtain it and no more. Any person guilty of 
a breach of a contract should only be required to pay actual dam- 
ages. The rule in Louisiana places an employee discharged with- 
out cause in the enviable position of drawing a salary while idle or 
engaging in other employment and perhaps earning double what he 
is worth, in an economic sense, to the community. Plainly such a 
rule is contrary to both policy and authority. 

STATUTE OF FRAUDS. PAROL MODIFICATION OF CONTRACT. 

The Supreme Court of Illinois in a recent decision (Kissack et 
al. v. Burke, 79 N. E. 619) decides the point, inter alia, that when 
one party makes an offer to another in writing, to sell land, with a 
proviso that it be accepted within a certain time, a parol agreement 



